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VIA HAND DELIVERY

The Honorable Charles L.A. Terreni

Chief Clerk/Administrator

Public Service Commission of South Carolina
101 Executive Center Drive

Columbia, South Carolina 29210

RE:
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Lisa Lochbaum, Complainant/Petitioner v. Utilities Services of South Carolina,
Inc., Defendant/Respondent.
Docket No.: 2009-39-W

Dear Mr. Terreni:

Enclosed for filing on behalf of Utilities Services of South Carolina, Inc. are the original
and one (1) copy of the Motion to Dismiss and Alternative Motion to Strike in the above-

referenced matter. By copy of this letter, I am serving a copy of these documents upon the
parties of record and enclose a Certificate of Service to that effect.

I would appreciate your acknowledging receipt of these documents by date-stamping the
extra copies that are enclosed and returning the same to me via our courier.

If you have any questions, or if you need any additional information, please do nothesitate to contact me.

BPM/cf

Enclosures

cc: Jeffrey M. Nelson, Esquire
Lisa Lochbaum

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian
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Pursuant to 26 S.C. Code Ann. Regs. 103-829 and applicable South Carolina law, Utilities

Services of South Carolina, Inc. ("USSC" or the "Company") hereby moves the Public Service

Commission of South Carolina ("Commission") to dismiss the above-captioned matter on the

grounds that the complainant has failed to follow the Commission rules and regulations and failed to

file prefiled testimony in accordance with the Commission's directions. Alternatively, USSC moves

to strike certain statements attributed to non-parties. In support thereof, the Company would show as

follows:

\

_BACKGROUND

This matter arises from a complaint filed with the Commission on or about January 26, 2009,

which was amended by the complainant on or about February 2, 2009. By letter dated April 28,

2009, Commission Staff established deadlines for the parties to this proceeding to file prefiled



testimonyandservedthisdocumentonall partiesof record,includingthecomplainant.Pursuantto

theCommission'sdirections,thecomplainant'sprefileddirecttestimonywasdueonMay 12,2009.

By letterdatedMay 12,2009,thecomplainantinformedtheCommissionandthepartiesofrecordto

thisproceedingthatthecomplainant's"[w]itnesstestimonyhasbeenincludedin [the]originaland

revisedcomplaint." Thecomplainantfurtherstatedthat"[b]ecausethereisarequirementtosubmit

testimonyandexhibitsof witnessesbyMay 12,2009,[thecomplainantis] supplyingthis letteranda

few emailsfrom residentsin DutchmanShoresSubdivision."

ARGUMENT

The complainantfailed to file the requiredtestimonyin accordancewith the rules and

regulationsof theCommissionandtheCommission'sletterdatedApril 28,2009.1Se____eS.C.Code

Ann. §58-3-140(Supp.2008);26S.C.CodeAnn.Regs.103-845(prefiledtestimonyrequirement).

Rather,the complainantproposesto submit the informationcontainedwithin the complaintas

prefiledtestimony.To thecontrary,theCommissionhaspreviouslyheldthatacomplaintisnot the

equivalentofprefiled testimonyanddoesnotgivethepartiesanyreasonableexpectationof whatthe

complainantmaytestify to asto herown witnessatthehearing.Se..___eCommissionOrderNo.2008-

483, datedJuly 3, 2008, DocketNo. 2007-205-E,p. 4 (holding a verified complaintdoesnot

constituteacomplainant'sprefiled testimony);c._fCommissionOrderNo. 2002-348,datedMay 2,

2002, DocketNo. 2002-57-EC(holding complainant'sreferenceto materialson file with the

Commissiondoesnot taketheplaceof actualtestimonyand exhibits flied in compliancewith a

1As theCommissionis aware,USSC'sprefiledtestimonyin thismatterisduetobefiledonMay26,
2009. Becausecomplainantfailedto complywith theCommission'srulesandregulationsandthe
prefiled testimonyrequirementsandwhile this Motion to Dismissis pending,USSCcannotfiletestimonyin thisdocket.
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schedulingorder). Thecomplainanthasfailedto file anydocumentwhich identifiesthe issuesor

positionsthecomplainantwill raiseor takeattheheatingandthedocumentsassertedto constitute

testimonyprovideno basisfor the preparationof USSC'sresponsiveprefiled direct testimony.

Further,thecomplainanthasnotrequestedawaiverof theCommission'sregulationwith respectto

prefiledtestimony.See26S.C.CodeAnn. R. 103-803.Becausethecomplainantfailedto comply

with theproceduralrequirementssetforth by CommissionStaffandCommissionregulations,this

mattershould,therefore,bedismissed.

Additionally, thecomplainantsubmittedtwo documentspurportingto becorrespondence

from customersof USSC,namelyMs.RhondaHiteandMr. DonnieHaltiwanger.USSCinitially

statesthat neitherof thedocumentsaresufficientto give any reasonableindicationof testimony

thesewitnessesmightgivewith respecttotheinstantcomplaintanddonotsatisfytheCommission's

regulationsregardingprefiled testimony. However, if thesedocumentsdo constituteprefiled

testimony,which USSCdisputes,the issuesaddressedby Ms. Hite andMr. Haltiwangerarenot

relatedto the instantcomplaint;rather,thesedocumentspurportto pertainto mattersunrelatedto

servicerenderedto thecomplainant,which is thesubjectof thisdocket. In fact,bywayof a letter

datedFebruary2, 2009, in which the complainantamendedthe original complaint filed in this

matter,thecomplainantacknowledgedandaverredthatsheis "solelyrepresenting[her]self" in this

matter. Ms. Hite andMr. Haltiwangereachmakeassertionsrelatedto servicethey individually

receiveas customersand do not set forth statementsof fact relatedto servicerenderedto the

complainant,which is all thatispresentlyatissue.2Therefore,shouldtheCommissiondeterminethat

2Theemail from Mr. HaltiwangerdatedMay 11,2009,wasaddressedto Ms.LeslieHendrix. Ms.
Hendrix hasfiled a separatecomplaintpendingin DocketNo. 2009-102-Wwhich, for hearing
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thesedocumentsconstituteprefiledtestimonyfor thepurposesof R. 103-845,USSCalternatively

movesto strikethis testimonyasbeingirrelevantto the instantproceedinginasmuchasit fails to

supportanyassertionmadein the complaintandis unrelatedto servicerenderedby USSCto the

complainant.

CONCLUSION

The complainant's reliance upon information submitted with her complaint does not

constitute prefiled testimony in accordance with 26 S.C. Code Ann. R. 103-845 and prior holdings of

the Commission. Further, the documents submitted with the complainant's letter dated May 12,

2009 do not constitute prefiled testimony, or, in the alternative, should be stricken as irrelevant to

the current proceeding and unrelated to service rendered by USSC to the complainant. As such, the

complainant has failed to comply with the Commission's rules and procedures, and, therefore, this

case should be dismissed with prejudice. See Jackson v. S.C. Electric & Gas Co., Order Granting

Motion to Dismiss, Order No. 2007-670, Docket No. 2007-262-EG (S.C. Pub. Serv. Comm'n Sept.

27, 2007) (dismissing case when complainant failed to prefile testimony).

Alternatively, should the Commission afford the complainant another opportunity to submit

prefiled direct testimony which complies with the Commission's rules and regulations, USSC

respectfully requests that the Commission establish new testimony deadlines for this matter and, if

necessary, postpone the hearing currently scheduled for June 15, 2009 so as to provide the parties of

record comparable time to prepare prefiled testimony as previously scheduled by the Commission.

[SIGNATURE PAGE FOLLOWS]

purposes, has been consolidated with complaints pending in Docket No. 2009-75-W, 2009-99-W and

2009-109-W. However, the instant complaint has not been consolidated with those matters.
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Columbia,SouthCarolina
This 15thdayof May, 2009

Benjamin P. Mustian

WILLOUGHBY & HOEFER, P.A.
Post Office Box 8416

Columbia, South Carolina 29202-8416

803-252-3300

Attorneys for Defendant/Respondent
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CERTIFICATE OF SERVICE

This is to certify that I have caused to be served this day one (1) copy of Defendant's Motion

to Dismiss and Alternatively to Strike in the above-referenced action by placing same in the care

and custody of the United States Postal Service with first class postage affixed thereto and addressed

as follows:

Lisa Lochbaum

221 Dutchman Shores Circle

Chapin, SC 29036

Jeffrey M. Nelson, Esquire

Office of Regulatory Staff

Post Office Box 11263

Columbia, South Carolina 29211

Clark Fancher

Columbia, South Carolina

This 15 th day of May, 2009.


